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Honorable A. A, Miller

gounty Attorney

Newton Gounty

Newton, Texas

Doar Sir; Opinion Wo. 0-3439
Re: Is the ¢

inton of this depart-
béen received, ,

follows;

ndered my bill, for this scecowmnt
Art, 1025, O0Gr. The Comptrol-

“The case hs vefers to Voges vs, mxpud
67 8. ¥, {(24) 856, is vhere the Distrist Attor-
ney and the County Attorney worked together in

the cases, and probably he wvouldn't be entitled
to this fee.
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"Please let me have your opinion an this
matter as to vhether I am entitled to & fee
wder the facts stated to you."

We refer to Artiocles 25, 26, 1021 and 1025, Vernon's
Annotated Code of Criminal Procedure, without gquoting the same,
which have been comstrued by the Court in the case of Voges vs,
Sheppard, 67 3. W. (24) 856. We quote from the above mention-
ed caso as followsgs

"It is at omnce apparent that a purpose of
article 1025 wvas to respond to the call of art-
1cle 26 for compensation to the sounty attormey
for the services prescribed by the latter stad-
ute &8 a subject for compensation. There is
little doubt that in naming that officer, along
wvith the district attormey, as & beneficiary of
the fees prescribed in artiole 1025, the Legis-
lature had in immediate contemplation the pro-
visions of the other article regarding the oom-~
pensation of the ecounty attomey in felony trials,
and which, in express terms, limit such compensa-
tion to Trees alloved by law to district attor-
neys.' It is thus seen that the right of the re-
lator to fees in cases of felony convictions, as
prescribed in article 1025, depends on whether
such fees are allowed to the district attorney
of the distrioct which embraces Wilson oounty.
That said district attorney is not allowed said
fees 1is plainly disclosed by the provisions of
Article 1021; for the last-named article provides,
in substeance, that a distriot attormey, in & dis-
trict composed of two Or more counties, shall re-~
ceive & per diem compensstion, depsnding upon hils
attendance upan the session of the oourt in the
necessary performsnce of his offictal duty. This
compensatlion does not depend en the number of
cases tried, or the result achieved, and excludes
all other compensation except his annual salary.

"In regard to compsnsation fer the sounty
attorney in habeas corpus cases, the situation is
materially the same as the other. Except article
1025, there is no statute vhich provides compensa-
tion for that officer in a habeas sorpus ohse in-
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volving & felony, and, as ve have seen, the
statute mentioned relates exclusively to ser-
vioes for which the distriot attorney, if he,
instead of the county attorney, performed them,
would be entitled to receive the foes there
provided,
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be refused.

In viev of the above mentiomed statute, it 1s clear
that the Legislature has made it the duty, and 1%t is likewise
the right, of the doumty attorney to rapresent the State in the
district court in the absence of the &lstrict attormey. The
right of the county attorney in such Instance to compenssatiom
wnder Articles 26 and 1025, supre, depends cn vhether the fees
are allowed to the district attorney of the district for the
services performed, in the absonce of the district attorney,
by the coumty attorney. Sinee January 1, 1036, the district
attorneys in 8ll judicial districts in thiz 3tate have bean
compenseted by the payment of an s&nnusl salary in tvelve equal
nonthly instalments, rather than dy the allowsance of fees,
(Article 3886f, Vernom's Annotated Civil Statutes) The com-
pensation of the variocus dAistrict attorneys does not depand
an the number of cases tried, or the results achisved, and ex-
cludes ell othor sompensation except his amnual salary, BSince
distriet attorneys are no longer compensated om & fee basis,
but by the payment of an annual ealary, and the Iegislature has
made no provisimm for compensating the ocounty attorney who acts
in the adaence of the diatrict attorney by appropriating to him
& part of the sslary to be pald to the district attormey, it
follows that the county attomey who actz in the absence of the
district attorney 1s not entitled to compensation for ths services
thus rendered. Therefore, the above stated questim is respect-
fully answvered in the negative.

Tmtm that the foregoing fully ansvers your inquiry,

we are
Yours very itruly
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